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 1.  TIME:  9:00   CASE#: MSC06-00342 
CASE NAME: NETWORK PTS VS. MERCOGLIANO 
HEARING ON MOTION TO VACATE AND MODIFY JUDGMENT 
FILED BY TORRE MERCOGLIANO, CHONG SUK KIM 
* TENTATIVE RULING: * 
 
 The judgment debtors’ motion to vacate and modify the renewed judgment is denied.  
This ruling is made on two independent grounds. 
 
 First, the subject settlement agreement has the following key features: (1) the immediate 
entry of a judgment in the sum of $1 million; (2) forbearance on collection of the $1 million 
judgment if certain payments are timely made, and; (3) an agreement to accept less than the full 
amount of the $ 1 million judgment if certain payments are timely made.  The provision for the 
immediate entry of a $1 million judgment is not a liquidated damages clause subject to Civil 
Code section 1671; rather, it is one integral part of a standard forbearance agreement.  
(See, Jade Fashion & Co., Inc. v. Harkham Industries, Inc. (2014) 229 Cal.App.4th 635, 648.  
Accord, In re Burgi Eng'rs LLC (U.S.Bankr.D.Mont. Dec. 6, 2016, Nos. 16-60770-11, 16-60771-
11) 2016 Bankr. LEXIS 4169, at *27-28.)  The judgment debtors’ argument that Jade Fashion is 
not controlling because it was not issued by the First Appellate District lacks merit; all published 
Court of Appeal decisions are entitled to equal weight. In any event, it is clear that the parties, in 
negotiating settlement, were aware that the Plaintiff valued its claim as well beyond $450,000, 
and that a discount was offered simply to encourage voluntary payments rather than lengthy, 
and perhaps unsuccessful, collection efforts.  
 
 Second, the Court finds that the judgment debtors are estopped from asserting a 
Civil Code section 1671 defense at this late date.  The judgment debtors have shown bad faith 
by failing to voluntarily make a single payment under the parties’ settlement agreement, either 
when originally due or in the many years since judgment was entered; they clearly had — and 
still have — no intention of voluntarily paying the judgment creditor any portion of the amounts 
owed.  Also, in 2010 and 2011, when the judgment debtors aggressively litigated a claim of 
exemption concerning insurance proceeds on their Lake Tahoe vacation home and its 
furnishings (including a $6,000 grandfather clock), the judgment debtors were represented by 
the same attorney who represents them now in this motion — yet they did not then, or in 
the six subsequent years before belatedly bringing this motion, raise any issue concerning 
section 1671. 
 
         The decisions in Purcell v. Schweitzer (2014) 224 Cal.App.4th 969 and Greentree Financial 
Group, Inc. v. Execute Sports, Inc. (2008) 163 Cal.App.4th 495 are distinguishable. In each case 
the increased amount bore “no reasonable relationship to actual damages”. In any event, to the 
extent that either decision denies the settling plaintiff the right to negotiate a discount for 
voluntary payment the Court finds that Jade Fashion is the better and more applicable rule of 
law.  
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2.  TIME:  9:00   CASE#: MSC13-00385 
CASE NAME: NEAL VS. NEAL 
HEARING ON MOTION TO ENFORCE SETTLEMENT 
FILED 9/21/15 FILED BY CYNTHIA NEAL 
* TENTATIVE RULING: * 
 
It appears to be premature to enforce settlement as the escrow for the sale of the property 
providing the consideration due to Plaintiff under the settlement has not closed.  It further 
appears that under the terms of the agreement, $60,000.00 from the sale proceeds are to be 
paid to Plaintiff.  If either party believes a different amount is to be paid to Plaintiff both parties 
should appear for the hearing (the party seeking a different result must give notice to the Court 
and the other party). 
 
If no hearing is requested, the hearing date for the motion shall be CONTINUED to 7/26/17. 
 

  

 3.  TIME:  9:00   CASE#: MSC15-00035 
CASE NAME: MARK SPANTON VS. JILL SHAUGHNESSY 
HEARING ON MOTION TO COMPEL RESPONSES TO SPECIAL INTERROGATORIES 
FILED BY JILL SHAUGHNESSY 
* TENTATIVE RULING: * 
 
Plaintiff appearing to have failed to respond in any fashion to the discovery requests, the motion 
to compel responses is GRANTED.  Objections have been waived. 
 
Plaintiff shall respond on or before June 5, 2017. 
 
Sanctions are ordered in the amount of $ 645.00. 
 
Plaintiff being self-represented (pro per) the Court requests that counsel for defendant appear 
(in that often lay persons fail to obtain tentative rulings and simply appear).  The appearance 
may be via CourtCall. 
 

  

 4.  TIME:  9:00   CASE#: MSC15-00067 
CASE NAME: WAGNER VS. LOFTIN 
HEARING ON DEMURRER TO 2nd Amended CROSS-COMPLAINT of LOFTIN 
FILED BY STEPHEN D. WAGNER, TAMMY S. WAGNER 
* TENTATIVE RULING: * 
 
Dropped from calendar by moving party. 
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 5.  TIME:  9:00   CASE#: MSC15-00487 
CASE NAME: CHALONER VS. OAKMONT 
HEARING ON MOTION TO COMPEL DEPOSITION OF STONEMOR CALIFORNIA INC. 
FILED BY PEGGY CHALONER, ROBERT NIVEN, ROBERTA NIVEN 
* TENTATIVE RULING: * 
 
A discovery facilitator having been appointed, the motion is ordered CONTINUED to June 21, 
2017. 

 

 6.  TIME:  9:00   CASE#: MSC15-02251 
CASE NAME: BENJAMIN GONZALEZ VS. MARGE FERNQUIST 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 
FILED BY BENJAMIN GONZALEZ 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for leave to file a First Amended Complaint is DENIED without prejudice.  
Plaintiff fails to establish how the amendment is in furtherance of justice.  (See CCP § 473 (a).)  
Punitive damages are not ordinarily recoverable in a vehicular accident case.  (See Lackner v. 
North (2006) 135 Cal.App.4th 1188, 1211; cf. Hasson v. Ford Motor Co. (1982) 32 Cal.3d 388, 
402.)  Plaintiff fails to cite any legal authority that would permit an award of punitive damages 
simply because a defendant who negligently caused a vehicular accident failed to stop at the 
scene, as required by law.  Plaintiff’s proposed First Amended Complaint alleges no injury 
caused by defendant’s failure to stop at the scene. 
 

  

 7.  TIME:  9:00   CASE#: MSC16-00677 
CASE NAME: EMILE VS. HAGER 
HEARING ON MOTION TO COMPEL COMPLIANCE WITH SUBPOENA FOR RECORDS 
FILED BY TROY HAGER 
* TENTATIVE RULING: * 
 
The motion to compel Third-Party George & Cynthia Miller Wellness Center to produce records 
regarding Plaintiff Debra Emile is GRANTED.  Defendant/Moving Party has complied with all 
requirements for such discovery and is correct that a consent by the patient is not required when 
a subpoena and notice to the patient has been properly served. 
 
Documents shall be produced on or before June 19, 2017. 
 
Defendant is awarded sanctions in the amount of $450.00 to be paid by George & Cynthia Miller 
Wellness Center. 
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 8.  TIME:  9:00   CASE#: MSC16-01217 
CASE NAME: FIRST NATIONAL VS. PIERCE 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY FIRST NATIONAL BANK OF OMAHA 
* TENTATIVE RULING: * 
 
Plaintiff’s Motion for Summary Judgment/Adjudication is denied without prejudice.  
The declaration in support of the motion identifies a debtor other than defendant.  (See May 
Decl. at 1:23.)  Further, many of the credit card statements attached as Exhibit A reference an 
account number (9024) different from the one mentioned in plaintiff’s Separate Statement 
(2710).  Plaintiff fails to explain this discrepancy.  Finally, plaintiff has attached plaintiff’s entire 
deposition transcript without highlighting in any manner the key testimony. 
 

  

 9.  TIME:  9:00   CASE#: MSC16-01217 
CASE NAME: FIRST NATIONAL VS. PIERCE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
If no oral argument is rquested on the motion (line 8) the parties may appear for the case 
management conference via COURTCALL. 

  

10.  TIME:  9:00   CASE#: MSC16-01987 
CASE NAME: HALL VS. US BANCORP 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of HALL 
FILED BY RUSHMORE LOAN MANAGEMENT SERVICES, LLC, et al. 
* TENTATIVE RULING: * 
 
The Demurrer is OVERRULED in part and SUSTAINED in part. Defendants are to file an 
answer within 20 days. 
 
Before the Court is a demurrer (the “Demurrer”) filed by Defendants GMAT Legal Title Trust 
2013-1, U.S. Bank, National Association, as legal title trustee (erroneously sued as “US 
Bancorp, N.A.”) (“U.S. Bank”) and Rushmore Loan Management Services LLC (“Rushmore”) 
(collectively, “Defendants”). The Demurrer relates to the Second Amended Complaint (“SAC”) 
filed by Terrence Hall (“Hall” or “Plaintiff”). The FAC pleads causes of action for (1) promissory 
estoppel; (2) negligent misrepresentation; (3) negligence; (4) set aside trustee’s sale; (5) quiet 
title; and (6) violation of business and professions code § 17200 et seq. 

Standard 

In determining the sufficiency of a complaint against a demurrer, a court will consider matters 
that may be judicially noticed, and the demurrer as admitting all material facts properly pleaded. 
Serrano v. Priest (1971) 5 Cal.3d 584, 591. 
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Request for Judicial Notice 

Defendant Requests Judicial Notice of several documents including County Recorder 
documents as well as pleadings and orders from the United States Bankruptcy Court, Northern 
District of California. This Request is unopposed. The Request for Judicial Notice (“RJN”) is 
granted. Evid. Code §§ 452, 453. 

Analysis 

 Promissory Estoppel 

The elements of a promissory estoppel claim are “(1) a promise clear and unambiguous in its 
terms; (2) reliance by the party to whom the promise is made; (3) [the] reliance must be both 
reasonable and foreseeable; and (4) the party asserting the estoppel must be injured by his 
reliance.” Jones v. Wachovia Bank (2014) 230 Cal.App.4th 935, 945. 

Although the SAC is not a model of clarity, Plaintiff has made some progress with respect to this 
claim. His primary allegation remains that Rushmore represented to him that it would not move 
forward with the trustee’s sale of the Property because he intended to pay the arrearage on the 
Note. Specifically, Plaintiff alleges that “[Rushmore representative] Norma Jannise further 
represented that she had requested Rushmore for all fees and costs associated with foreclosure 
so that Plaintiff would have an accurate restatement amount to wire the funds to reinstate the 
Note and prevent the foreclosure sale.” SAC at ¶ 21. Plaintiff further alleges that “Plaintiff relied 
on Norma Jannise’s statement regarding the reinstatement amount and that he could save his 
home by making the payment and that sale would not occur since Rushmore was calculating 
the reinstatement amount.” SAC at ¶ 22. 

Plaintiff alleges that “[b]ecause of the representations that Rushmore [made] that the accurate 
reinstatement amount is being determined by Rushmore and the wire instructions provided to 
wire the funds, Plaintiff missed his opportunity to withdraw his voluntary motion to dismiss the 
existing Chapter 13 Bankruptcy petition to save his Property through bankruptcy plan payments 
and lost an opportunity to seek the bankruptcy court’s protection by filing a new petition and 
making payments as ordered by the bankruptcy court.” SAC at ¶ 27. 

In Opposition, Plaintiff offers the Declaration of Terrence Hall (“Hall Decl.”). Defendant objects to 
the Court’s consideration of the Hall Declaration, relying on Donabedian v. Mercury Ins. Co. 
(2004) 116 Cal.App.4th 968, 994. It is true that “[a] declaration filed in opposition to a demurrer 
is a nullity, of no purpose or effect whatever in consideration of a demurrer.” Kahn v. Superior 
Court (1987) 188 Cal.App.3d 752, 770. However, the Court considers the Declaration for the 
limited purpose of demonstrating Plaintiff’s ability to further amend the SAC to cure its defects. 
See Blank v. Kirwan (1985) 39 Cal.3d 311, 318 (it is an abuse of discretion to sustain a 
demurrer without leave to amend if the plaintiff can show a reasonable possibility of curing the 
defect in the complaint by amendment); see also Heritage Pacific Financial, LLC v. Monroy 
(2013) 215 Cal.App.4th 972, 994 (Plaintiff has the burden of proving that an amendment would 
cure the defect). 

The Hall Declaration attaches a copy of the wire transfer instructions from Rushmore and 
alleges that Plaintiff “called Rushmore in early August 2016 to inform them that I would like to 
reinstate the Note and how to proceed.” Hall Decl. at ¶ 6. The Declaration states “[b]ut for 
Rushmore’s promise to allow me to save my home through reinstatement, I would not have 
dismissed my petition and would have attended the confirmation hearing to notify the 
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Bankruptcy Court that my late parents’ property was sold to save my home by and through the 
help of the Bankruptcy Court.” Hall Decl. at ¶ 7. The Hall Declaration appears to merely reiterate 
the allegations of the SAC.  

A promise need only be definite enough that a court can determine the scope of the duty, and 
the limits of performance must be sufficiently defined to provide a rational basis for the 
assessment of damages. Garcia v. World Savs., FSB (2010) 183 Cal.App.4th 1031, 1045. “It is 
only where a supposed ‘contract’ does not provide a basis for determining what obligations the 
parties have agreed to, and hence does not make possible a determination of whether those 
agreed obligations have been breached, [that] there is no contract.” Id. Drawing all inferences in 
favor of Plaintiff (see Blank v. Kirwan), it appears to the Court that the alleged promise was to 
postpone the foreclosure sale conditioned on Plaintiff’s payment of the arrears, which was itself 
conditioned on Defendant’s calculation of all fees and costs associated with the foreclosure.  

Plaintiff has further alleged that he relied on Defendant’s statements regarding the reinstatement 
amount and postponement of the foreclosure sale (SAC at ¶ 38), that he missed his opportunity 
to withdraw his voluntary motion to dismiss his Chapter 13 Bankruptcy petition (SAC at ¶ 43), 
that this reliance was justifiable and reasonable (SAC at ¶ 48), and that he was injured by this 
reliance (SAC at ¶ 53).  

The Demurrer to Plaintiff’s cause of action for promissory estoppel is overruled. 

 Negligent Misrepresentation 

Negligent misrepresentation requires that Plaintiffs allege: (1) that Defendants represented to 
Plaintiffs that an important fact was true; (2) that Defendants’ representation was not true; (3) 
that although Defendants may have honestly believed that the representation was true, 
Defendants had no reasonable grounds for believing the representation was true when they 
made it; (4) that Defendants intended that Plaintiffs rely on this representation; (5) that Plaintiffs 
reasonably relied on Defendants’ representation; (6) that Plaintiffs were harmed; (7) and that 
Plaintiffs reliance on Defendants’ representation was a substantial factor in causing their harm. 
CACI 1903. 

Here, Plaintiff alleges the following factual representations: 

 That Rushmore would provide the correct reinstatement amount and would accept the 
funds (SAC at ¶ 20); 

 That Rushmore was calculating the final reinstatement amount to reinstate the Note and 
prevent the foreclosure sale (SAC at ¶ 21); and 

 That there was a delay in computing the accurate restatement value due to fees and 
costs associated with the foreclosure (SAC at ¶ 25). 

Plaintiff has alleged that at the time of these representations, Rushmore did not request 
continuance of the sale and had no intention of postponing the August 31, 2016 sale. SAC at 
¶ 58. Plaintiff has further alleged that in reliance on these representations he “missed his 
opportunity to withdraw his voluntary motion to dismiss the existing Chapter 13 Bankruptcy 
petition.” SAC at ¶ 27. The Property was subsequently sold at a trustee’s sale. SAC at ¶ 30.  

Plaintiff has alleged facts sufficient to state a cause of action for negligent misrepresentation. 
See SAC at ¶¶ 56-62. 
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The Demurrer to the cause of action for negligent misrepresentation is overruled. 

 Negligence 

To state a cause of action for negligence, a plaintiff must allege: (1) the defendant owed the 
plaintiff a duty of care; (2) the defendant breached that duty, and (3) the breach proximately 
caused the plaintiff’s damages or injuries. Lueras v. BAC Home Loans Servicing, LP (2013) 221 
Cal. App. 4th 49, 62. “The existence of a duty of care owed by a defendant to a plaintiff is a 
prerequisite to establish a claim for negligence.” Nymark v. Heart Fed. Savings & Loan Ass’n 
(1991) 231 Cal. App. 3d 1089, 1096.  

A lender may owe a borrower duties of care under Civil Code § 1714. See Daniels v. Select 
Portfolio Servicing, Inc. (6th Dist. 2016) 246 Cal. App. 4th 1150, 1158, 1180-1182; Alvarez v. 
BAC Home Loans Servicing, L.P. (1st Dist. 2014) 228 Cal. App. 4th 941, 944-949; Jolley v. 
Chase Home Finance, LLC (1st Dist. 2013) 213 Cal. App. 4th 872. 

Defendants demur to this claim on the grounds that (1) it owes no duty of care “beyond those 
expressed in the loan agreement” and (2) Plaintiff has failed to allege causation and damages. 
Under the foregoing case law, Defendants can be said to owe a duty of care to Plaintiff. The 
alleged negligent conduct here is (1) failure to cancel the August 31, 2016 trustee’s sale and (2) 
failure to inform Plaintiff that Rushmore was unable to cancel the August 31, 2016 trustee’s sale. 
SAC at ¶ 70. These allegations are substantially unchanged from the FAC. As with the FAC, the 
SAC fails to allege how that alleged negligent conduct caused his default. In the absence of 
such a nexus, Plaintiff has failed to allege facts sufficient to state a cause of action for 
negligence. 

The Demurrer to the cause of action for negligence is sustained, without leave to amend. 

 Set Aside Trustee’s Sale 

“[T]he elements of an equitable cause of action to set aside a foreclosure sale are: (1) the 
trustee or mortgagee caused an illegal, fraudulent, or willfully oppressive sale of real property 
pursuant to a power of sale in a mortgage or deed of trust; (2) the party attacking the sale 
(usually but not always the trustor or mortgagor) was prejudiced or harmed; and (3) in cases 
where the trustor or mortgagor challenges the sale, the trustor or mortgagor tendered the 
amount of the secured indebtedness or was excused from tendering.” Lona v. Citibank, N.A. 
(2011) 202 Cal.App.4th 89, 104. 

There are four enumerated exceptions to the tender rule: “First, if the borrower’s action attacks 
the validity of the underlying debt, a tender is not required since it would constitute an 
affirmation of the debt. … Second, a tender will not be required when the person who seeks to 
set aside the trustee's sale has a counterclaim or setoff against the beneficiary. … Third, a 
tender may not be required where it would be inequitable to impose such a condition on the 
party challenging the sale. … Fourth, no tender will be required when the trustor is not required 
to rely on equity to attack the deed because the trustee's deed is void on its face.” Lona, 202 
Cal.App.4th at 112-13. 

Excusing tender based on equitable considerations is one of the exceptions to the tender rule 
discussed in Lona. Specifically, “a tender may not be required where it would be inequitable to 
impose such a condition on the party challenging the sale.” Lona at 113. Plaintiff argues that 
tender is not required because it would be inequitable under these circumstances. The Court 
disagrees. These facts are distinct from those which would support an equitable exception. See 
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Fonteno v. Wells Fargo Bank, N.A. (2014) 228 Cal.App.4th 1358, 1374 (equitable exception to 
tender where plaintiffs alleged that the foreclosure was void based on the lenders’ failure to 
comply with HUD regulations where the FHA DOT explicitly required compliance with HUD 
regulations).  

Plaintiff has failed to allege facts sufficient to state a cause of action to set aside trustee’s sale. 
The Demurrer is sustained, without leave to amend. 

 Quiet Title 

The elements of an action to quiet title are: (1) “the plaintiff is the owner and in possession of the 
land,” and (2) “the defendant claims an interest therein adverse to [the plaintiff].” South Shore 
Land Co. v. Petersen (1964) 226 Cal. App. 2d 725, 740-741; see also Code Civ. Proc., § 
761.020. Generally, a borrower may not quiet title against a secured lender without first paying 
the outstanding debt on which the mortgage or deed of trust is based. Miller v. Provost (1994) 
26 Cal. App. 4th 1703, 1707 (“mortgagor of real property cannot, without paying his debt, quiet 
his title against the mortgagee”); Aguilar v. Bocci (1974) 39 Cal. App. 3d 475, 477 (borrower 
cannot quiet title without discharging the debt.). A cloud on title remains until the debt is paid. 
Burns v. Hiatt (1906) 149 Cal. 617, 620-622. 

As discussed further, above, the facts alleged in Plaintiff’s SAC do not support an equitable 
exception to the tender rule. 

Plaintiff has failed to allege facts sufficient to state a cause of action for quiet title. The Demurrer 
is sustained, without leave to amend. 

 Violation of Business and Professions Code § 17200 et seq. 

California’s unfair competition law (UCL), Cal. Bus. & Prof. Code § 17200 et seq., prohibits 
unfair competition, which is defined as any unlawful, unfair or fraudulent business act or 
practice. § 17200. A claim may be brought under the UCL by a person who has suffered injury 
in fact and has lost money or property as a result of unfair competition. Cal. Bus. & Prof. Code § 
17204. Therefore, to establish standing under the UCL, a plaintiff must (1) establish a loss or 
deprivation of money sufficient to qualify as injury in fact, i.e., economic injury, and (2) show that 
the economic injury was the result of, i.e., caused by, the unfair business practice that is the 
gravamen of the claim. See Kwikset Corp. v. Superior Court (2011) 51 Cal.4th 310, 337 
(“Kwikset”). Restitution is the only form of damages available under the UCL. See Korea Supply 
Co. v. Lockheed Martin Corp. (2002) 29 Cal.4th 1134, 1147. 

Here, the alleged unfair conduct complained of is that Rushmore allegedly failed to provide 
Plaintiff with a reinstatement figure and proceeded with the foreclosure sale, notwithstanding 
Plaintiff’s willingness to tender payment. SAC at ¶ 91. However, Plaintiff’s Second Amended 
Complaint is bereft of allegations which would demonstrate economic injury and causation. In 
the absence of allegations that he incurred a “personal, individualized loss of money or property 
in any nontrivial amount” (Kwikset, 51 Cal.4th at 325), that were caused by Defendants’ 
allegedly unfair and fraudulent conduct, Plaintiff has not alleged facts sufficient to state a cause 
of action for violation of Business and Professions Code § 17200. 
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11.  TIME:  9:00   CASE#: MSC16-02351 
CASE NAME: KEADING VS. KEADING 
HEARING ON MOTION TO STRIKE THE COMPLAINT AS A MERITLESS SLAPP 
FILED BY HILJA KEADING 
* TENTATIVE RULING:  
 
Both sides will need to APPEAR. 
 
Plaintiff has failed to file a timely response to the Anti-Slapp motion and the ordinary course is to 
grant the motion.  
 
A review of the record shows that Plaintiff has twice attempted, after the time for response had 
expired, to obtain an ex parte order extending the time to respond. Neither was granted. 
In the first instance the judge hearing ex parte applications simply denied the request. In the 
second instance the judge indicated that the request was “continued” to the date and time of this 
hearing for consideration. Plaintiff appears to have also requested a listing of the automatic stay 
of discovery that accompanies motions pursuant to CCP §425.16.(g). 
 
Concurrent with the second ex parte application Plaintiff did file an opposition to the Anti-Slapp 
motion. The record does not indicate whether the opposition was served upon the moving 
party’s counsel.  
 
It is the view of the Court that the interests of justice should allow the late filing of opposition, but 
that reasonable time must be granted to Defendant’s counsel to filing an appropriate reply as 
contemplated by normal law and motion requirements. There is no reason, however, to either 
open discovery or allow Plaintiff to file a second opposition. 
 
The parties will need to be prepared to discuss the setting of a schedule for the reply filing and 
the hearing of the pending motion.  
 
 

  

12.  TIME:  9:00   CASE#: MSL10-02560 
CASE NAME: PORTFOLIO VS. BROWN 
HEARING ON MOTION TO VACATE JUDGMENT 
FILED BY PORTFOLIO RECOVERY ASSOCIATES, LLC 
* TENTATIVE RULING: * 
 
There being no opposition filed the motion is GRANTED.  In light of the time that has expired 
since the original service of process, which may have been invalid in light of the bankruptcy 
filing, a new service of summons on the defendant will be required. 
 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   05/24/17 

 
 

- 10 - 

13.  TIME:  9:00   CASE#: MSL16-04191 
CASE NAME: LICUP VS. OHAN 
HEARING ON MOTION FOR CHANGE OF VENUE TO ALAMEDA COUNTY 
FILED BY MARTIN M. OHAN 
* TENTATIVE RULING: * 
 
The motion is DENIED. 
 
For actions upon breach of contract the Plaintiff is given the choice of where to file his or her 
action, choosing between the defendant’s residence, the place of performance, or the place 
where the contract was entered into. C.C.P. § 395. 
 
By any reasonable interpretation the place of performance of a contract for home care is the 
location of the patient receiving the services. Thus, Plaintiff’s selection is justified. 
 
Provisions in contracts which attempt to select venue are void. General Acceptance Corp. of 
California v. Robinson (1929) 207 Cal. 285. 
 
To the extent that Defendant intends this motion to be for change of venue based upon forum 
non convens the request is, in any event, denied. There is no evidence that any party would be 
less convenience in Contra Costa County. 
 

 
ADD-ONS 

 

14.  TIME:  9:01   CASE#: MSN17-0827 
CASE NAME: CLAIM OF NOBLE WINTERS 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
APPEARANCE required.  

 

15.  TIME:  9:02   CASE#: MSC16-02351 
CASE NAME: KEADING VS. KEADING 
SPECIAL SET HEARING ON: ANTI-SLAPP HEARING / LATE FILING OF OPPOSITION 
SET BY DEFT HILJA KEADING 
* TENTATIVE RULING: * 
 
See line 11.  
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